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stocks, or of shares in the United 
States banks, in common with the 
other citizens of the state for similar 
property. We have often expressed 
our preference for the rule laid down 
by Chief Justice Marshall, in Mc- 
Culloch v. Maryland, supra, that the 
prohibition of the United States Con- 
stitution against taxing its govern- 
mental instruments or agencies " does 
not extend to a tax paid by the real 
property of the bank in common with 
the other real property within the 
state, nor to a tax imposed on the in- 
terest which the citizens of Maryland 
may hold in this institution in common 
with other property of the same de- 
scription throughout the state." And 
the Act of Congress allowing the 
states to tax capital invested in na- 
tional banks, seems to proceed upon 
this principle. It is to be regretted 
that the Supreme Court could not 
have seen its way clear, to have 
adopted the doctrine of Chief Justice 
Marshall in the leading case of Mc- 
Cuttoch v. Maryland, or rather to 
have maintained it throughout their 
decisions upon the same subject, since 
the courts could have moulded such a 
power with more symmetry than will 
be likely to result from piece-meal 
legislation in Congress. But this 
latter is better than no relief, and the 
evil produced and likely to ensue 



from the recent constructions of the 
Supreme Court upon the extent of 
the exemption of the owners of capi- 
tal invested in these banks from taxa- 
tion, was fast becoming intolerable, 
and has finally been attended with 
the usual results of false judicial con- 
structions, a resort to legislation, and 
that, in our judgment, is the chief 
beneficial result of legislative inter- 
ference with the general course of juris- 
prudence, and in that respect it is in- 
valuable. 

How far the foregoing opinion has 
made the state law imposing this tax 
upon the owners of national bank 
capital consistent in all respects with 
the Act of Congress, there will proba- 
bly be some hesitation. It seems to 
us the opinion is drawn up with great 
moderation and plausibility, and that 
its reasoning is conclusive, unless it 
be upon the point of leaving the as- 
sessments of non-resident sharehold- 
ers out of the valuation, and thereby, 
to some extent, increasing the ratio of 
needful taxation. The principle of 
the thing cannot, of course, be tested 
by the degree of that increase. If it 
is valid where it falls far below one- 
fifth, as put by the learned judge, it 
must be equally so where it exceeds 
one-half. We are sure the profession 
will be glad to read the opinion. 

I. F. E. 



Court of Appeals of New York. 

GEO. W. MAEKHAM v. Wm. B. JAUDON ET AL. 

Where a broker buys stock for a customer under an agreement to pay for 
and carry it, the customer to furnish and keep up a specified margin on the 
market value, the broker holds the stock as a pledge for his advances and 
commissions, and though the customer fails to keep up his margin after notice 
and demand, yet the broker cannot sell the stock without giving reasonable 
notice to the customer of the time and place of sale. 
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In an action for damages for the conversion of the stock by sale under such 
circumstances, evidence of the custom of brokers is not admissible to show the 
rights of the parties or to explain the words " carry " and " margin." 

In such action the measure of damages is the highest value of the stock 
between the time of the sale and the time of trial. 

Sterling v. Jaudon, 48 Barb. 459 ; and Hanks v. Drake, 49 Barb. 186, overruled. 

This was an action for damages for the conversion of certain 
stock. The defendants, who were stock-brokers, made an 
agreement with the plaintiff to purchase and " carry " certain 
stocks for him, he to place in their hands ten per cent, of the 
market price of the stocks as a " margin," and to keep that 
margin good. Defendants purchased the stock, and carried it 
until it fell in Value, so that their margin was not good, and 
after notice to plaintiffs to make it good, they sold the stock. 
Plaintiff testified that the stock was bought " in the usual way, 
on a margin put up for the purpose of carrying the stock ;" 
defendants "were to furnish the money to buy the stock." 
Defendants offered evidence to prove that it was the custom of 
brokers to sell the stocks on the exhaustion of the margin, and 
also that the contract in this case was the usual one between 
brokers and their customers, and governed by such custom. 
This evidence was rejected by the court, and the jury, under 
instructions, found a verdict for plaintiffs for the highest mar- 
ket value of the stock between the time of sale and the time of 
trial. The court below granted an order for a new trial, from 
which plaintiff appealed. 

The opinion of the court was delivered by 

Hunt, Ch. J. — An analysis of the contract in question, and 
a separation of the powers and obligations of the parties thereto, 
will enable us the better to detennine its character. The cus- 
tomer, Mr. Markham, employs the broker, Mr. Jaudon, to buy 
certain railroad stocks for his account, and to pay for them, 
and to hold them subject to his order as to the time of sale. 
The customer advances ten per cent, of their market value, 
and agrees to keep good such proportionate advance according 
to the fluctuations of the market. Waiving for the moment all 
disputed questions, I state the following as the agreement of 
the several parties : 

The broker undertakes and agrees : 
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1st. At once to buy for the customer the stocks indicated. 

2d. To advance all the money required for the purchases 
beyond the ten per cent, furnished by the customer. 

3d. To carry or hold such stocks for the benefit of the cus- 
tomer so long as the margin of ten per cent, is kept good, or 
until notice is given by either party that the transaction must 
be closed. An appreciation in the value of the stocks is the 
gain of the customer and not of the broker. 

4th. At all times to have in his name or under his control, 
ready for delivery, the shares purchased or an equal amount of 
other shares of the same stock. 

5th. To deliver such shares to the customer when required 
by him, upon the receipt of the advances and commissions 
accruing to the broker, or 

6th. To sell such shares upon the order of the customer upon 
payment of the like sums to him, and account to the customer 
for the proceeds of such sale. 

Under this contract the customer undertakes, 

1st. To pay a margin of ten per cent, on the current market 
value of the shares. 

2d. To keep good such margin, according to the fluctuations 
of the market. 

3d. To take the shares, so purchased on his order, when- 
ever required by the broker, and to pay the difference between 
the percentage advanced by him and the amount paid therefor 
by the broker. 

The position of the broker is two-fold. Upon the order of 
the customer, he purchases the shares of stocks desired by him. 
This is a clear act of agency. To complete the purchase, he 
advances from his own funds, for the benefit of the customer, 
ninety per cent, of the purchase money. Quite as clearly he 
does not in this, act as an agent, but assumes a new position. 
He also holds or carries the stock for the benefit of the pur- 
chaser until a sale is made by the order of the purchaser or 
upon his own action ; in thus holding or carrying, he stands 
also upon a different ground from that of a broker or agent 
whose office is simply to buy and sell. To advance money for 
the purchase, and to hold and carry stocks, is not the act of a 
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broker as such. In so doing lie enters upon a new duty, 
obtains otber rights, and is subject to additional responsibilities. 

The plaintiff insists that this relation between the parties is, 
first, that of principal and agent, or broker, when the shares 
were ordered to be purchased for the account of the customer, 
and were so purchased ; that in advancing the money to com- 
plete the purchase, the relation of debtor and creditor is created, 
and that thereupon the broker becomes a pledgee of the stock, 
for the money advanced in its purchase. 

The defendants, on the other hand, insist that the relation 
of the parties is wholly by force of a mutual and dependent 
contract, that defendants' agreement to hold or carry the stock, 
was dependent on the plaintiff's furnishing them with the means 
to do so, and that when the plaintiff failed in that respect, the 
obligation to hold the stock ceased, and the right to sell it was 
complete. 

In the case of a pledge it is well settled, that upon default 
by the debtor the property in the subject of the pledge does 
not thereby become absolutely vested in the creditor, but that 
the general property still remains in the debtor. To cut off 
his claim the creditor may resort to judicial process, or he may 
sell without judicial process, upon giving notice to redeem and 
giving notice of the time and place of sale : Wilson v. Little, 2 
Conn., 443 ; 2 Kent. Com., 581, 582 ; Story on Bailments, 
§ 287, 308, 310. Until one of these modes is resorted to, the 
right to redeem remains : Id. 

If the theory of the defendants is correct, the plaintiff being 
himself in default in the performance of the contract on his 
part, can maintain no action : and if the defendants gave notice 
to fill the margin, they had the right, on failure so to fill, to 
sell without further notice. 

A pledge is a delivery of goods by a debtor to his creditor, 
to be kept until the debt is discharged ; or again, it is a bail- 
ment of personal property as security for some debt or engage- 
ment : 2 Kent, 577 ; Story on Bailments, § 286. 

Ordinarily, all goods and chattels may be the subject of a 
pledge, including money, debts, negotiable instruments and 
choses in action : Story, § 289. 
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While the terms of a pledge require that there should be a 
delivery of the article, it is not necessary that there be an 
actual manual delivery ; it is sufficient if there be any of those 
circumstances which, in construction of law, are deemed suffi- 
cient to pass the possession of the property. Thus, goods at 
sea may be passed in pledge by a transfer of the muniments of 
title ; or goods in a ware-house by the delivery of the key. So, 
if the pledgee has the thing already in possession, as by a 
deposit or loan, there the very contract transfers to him by 
operation of law a virtual possession thereof, as a pledge, the 
moment the contract is completed : Story on Bailments, § 297, 
and authorities cited. Possession may also be temporarily parted 
with, as between pledgor and pledgee, without destroying this 
relation ; as where so delivered for and with an agreement for 
redelivery ; or where it is delivered to the owner as special 
bailee or agent : Id., § 299. 

While it is true that the dealer in the present case never had 
actual possession of the property which he claims to have 
pledged, he had it sufficiently to bring his case within the prin- 
ciples of the law of pledge. The substance of the first branch of 
the transaction is this : The plaintiff calls upon the defendants, 
who are brokers, to purchase for him certain shares of railroad 
stock, and furnishes him with nineteen hundred dollars for that 
purpose, agreeing to pay interest upon advances he shall make 
in the purchase and commissions. The defendants make the 
purchase, having themselves advanced ninety per cent, of the 
purchase money. They bring to the plaintiff the certificates of 
stock thus purchased by him and for him, and deliver them to 
him as the owner thereof. He thereupon hands them back to 
the defendants to hold as security for their advance on the pur- 
chase, with interest and commissions. If these precise forms 
had been observed, no one would deny that the redelivery of 
the certificates would have constituted a strict formal pledge. 
In my opinion the transaction, as it took place, amounted to the 
same thing. To have delivered the certificates to the plaintiff, 
and that the plaintiff should then have returned them to the 
defendants, to be held by them as security for their advance in 
in their purchase, would leave the parties in precisely the same 
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situation as if the defendants had retained them for that pur- 
pose, the form of a delivery to the plaintiff and a redelivery, 
by him, to the defendants, being waived by agreement of the 
parties. It comes fully within the principle I have already 
quoted from Story on Bailments, that where the pledgee has 
the thing in his possession, the contract of pledge operates as a 
delivery the moment the contract is completed : Story, Bail- 
ments, § 297. 

The certificates are appropriated as security for an engage- 
ment, to wit : the payment of the advance with interest and 
commissions. The possession and the delivery are complete in 
the abbreviated manner I have described. The right of re- 
demption, in other words, the ultimate ownership of the pro- 
perty in the plaintiff was clearly provided for, and was the pro- 
minent idea in his mind. There is no evidence here that the 
plaintiff necessarily intended a sale of the stock purchased. 
He bought it for the purpose of making money. If he could 
make more money by holding it permanently than by selling, 
no doubt he would continue to hold. But I do not find that 
the intention .to have or to suffer a sale or a reverse, forms an 
element in the definition of a pledge. Nor do I see how the 
fluctuating value of the property can be invoked to determine 
the transaction. It cannot be doubted, upon the authorities 
cited, that shares of stock in an incorporated company, how- 
ever unsubstantial may be its character, or however fluctuating 
their value, may form the subject of a pledge equally with a 
cargo of wheat, a vessel, or any other specific article. 

In my judgment the contract between the parties to this 
action was, in spirit and effect, if not technically and in form, a 
contract of pledge. To authorize the defendants to sell the 
stock purchased, they were bound first to call upon the plain- 
tiff to make good his margin, and failing in that, he was enti- 
tled secondly to notice of the time and place where the stock 
would be sold, which time and place, thirdly, must be reasona- 
ble. See authorities already cited. 

The conclusion at which I have arrived is sustained by Brass 
v. Worth, 40 Barb., 648 ; Clarke v. Meigs, 22 How. Pr. Bep., 
340, and by three unreported cases in the Supreme Court. It 
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is in hostility to Hanks v. Drake, 49 Barb., 186, Sterling v. 
Jaudon, 48 Barb., 459, and if I am correct, these cases must 
be deemed to be overruled. No case has heretofore been pre- 
sented in this court in which the principle is involved. Milli- 
ken v. Dehon, 27 N. Y. B., 364, was decided upon the ground, 
that by the express terms of the contract, the broker was 
authorized to sell without notice, upon the customer's default. 
In Horton v. Morgan, 19 N. Y. B., 170, it was decided that on 
a purchase like the present it was proper for the broker to 
take the title to the shares in his own name, and that he was 
not bound to keep the same identical shares for the purchaser, 
but that his duty was performed by keeping a sufficient number 
of shares in his own name or under his control, ready to respond 
to the call of the customer. Nothing further was decided in 
either of these cases. Wilson v. Little, 2 Corns., 443, was the 
case of a formal pledge, and therefore not an authority in the 
present case. 

The argument of necessity is pressed. It is said that the 
stocks which are the subjects of speculation, are fluctuating and 
uncertain in their character ; that to save the broker from loss, 
prompt action is necessary, and that there is no time for notice 
to the dealer. It is said in the same connection, that as the 
broker can make nothing by the rise of the stocks, his advan- 
tage being limited to his regular interest and commissions, that 
it is reasonable, and must have been the understanding, that 
he should have the power to protect himself against loss by an 
immediate sale without notice. I cannot assent to this argu- 
ment. If there is such necessity, the broker must secure 
himself by a special contract, giving him the right to sell 
without notice. This, Mr. Jaudon insists, was the case in 
the present instance, but the jury have found the fact to 
be otherwise. The supposed necessity would be the same 
if the stocks had not been purchased by the broker at all, but 
had been delivered to him as a formal technical pledge, and yet 
the appellant's counsel does not claim that in that event there 
could have been a sale without notice to the dealer of the time 
and place at which the sale would be had. 

Neither do I perceive the analogy to claims against con- 
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signeesor factors whose duty is to sell and remit, in the position of 
the defendants. No goods are consigned to them, none are 
placed with them for sale. The shares had been purchased 
and left in the defendant's hands, not to sell, but to hold. The 
time for sale in the judgment of the plaintiff had not arrived 
until long after defendants had parted with the property. They 
were never employed or authorized to sell. 

Neither was the transaction ail executory contract of sale, in 
which the law of vendor and vendee would apply to the parties. 
The plaintiff bought no shares of the defendants. The defend- 
ants sold nothing to the plaintiff. Both parties understood the 
fact to be the reverse of this, viz. : that the shares had been 
purchased from some third person, the defendants having paid 
to that person their market value, with ten per cent, of the 
plaintiff's money and with ninety per cent, of their own money. 

In the view of the contract which I have taken, the default 
of the plaintiff in not responding to the demand for further 
margin (assuming the same to have been sufficiently made), did 
not terminate his interest in the shares. He remained the 
general owner entitled to redeem, or to have the shares or 
their value delivered to him, on performance of the original 
contract. 

On the trial the defendants offered to prove the existence of 
a custom in the City of New York, between brokers and their 
customers, by which brokers have the right to sell out the cus- 
tomer's stock on the exhaustion of the margin. This was an 
offer, not to explain the meaning of particular terms, or to prove 
attending circumstances to enable the court to construe the 
agreement, but to change the rights of the parties to a contract. 
By the law, as I have interpreted it, the customer did not lose 
the title to his stock by any process less than a sale upon rea- 
sonable notice, or by judicial proceedings. The broker had no 
right to sell without such notice. A practice or custom to do 
otherwise would have no more force than a custom to protest 
notes on the first day of grace, or a custom of brokers not to 
purchase their shares at all in a case like the present, but to 
content themselves with a memorandum, or entry in their books, 
of the contract made with their customer. Such practice in 
each case would be in hostility to the terms of the contract, an 
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attempt to change its obligation, and would be void. The proof 
could not therefore be legally given : Mutual Ins. Co. v. Hone, 
2 Corns., 235 ; Beirne v. Dord, 1 Seld., 101 ; Thompson v. 
Ashton, 14 J. 317 ; Thompson v. Biggs, 5 Wall., 663. 

This is an action for the conversion of the stock, and the rule 
of damages was correctly laid down : Bomane v. Allen, 26 N. 
Y. E., 309; Tefi v. Bodgers, 31 N. Y. K., 676; Burt v. 
Butcher, 34 N. Y. R, 493. 

The order granting a new trial is reversed, and judgment for 
the plaintiff upon the verdict affirmed with costs. 

G-rover J. dissented, holding that plaintiff was bound to keep 
his margin good without notice, and having failed to do so was 
not entitled to recover at all. He was also of opinion that the 
evidence of custom should have been admitted, and that if 
plaintiff could recover at all he was entitled only to nominal 
damages. 

Woodruff J. also dissented, holding that evidence of the 
custom of brokers should have been admitted, and concurring 
with GrovER J. as to the measure of damages. 



Supreme Court of the United States. 

THE BARK GRAPESHOT, GEO. LAW, CLAIMANT, v. WALLEESTEIN. 

When, during the late civil war, portions of the insurgent territory were 
occupied by the Federal forces, the President, as commander-in-chief, as a 
measure of government of such territory, had power legally to establish therein 
courts for the determination of controversies and the administration of justice. 

The United States Provisional Court for the State of Louisiana, organized 
under an order of the President, of October 20, 1862, was authorized to exer- 
cise the jurisdiction conferred by that order — that is to say, " to hear, try and 
"determine all causes, civil and criminal, including causes in law, equity, 
" revenue and admiralty." 

When Congress, by virtue of its constitutional authority over national 
courts, enacted that " all judgments, orders, decrees and decisions" of the 
" United States Provisional Court for the State of Louisiana, in cases which 
would ordinarily have been properly cognizable by the Circuit Court of the 
United States, should be transferred to" and become the judgments, orders 
decrees and decisions of that court, enforced, pleaded and proved accordingly, 
a decree in admiralty rendered in said United States Provisional Court, became 
at once the decree of the United States Circuit Court, and from it an appeal 
lay to the Supreme Court of the United States. 



